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Introduction 
 
The STUC is Scotland’s trade union centre.  Its purpose is to co-
ordinate, develop and articulate the views and policies of the trade union 
movement in Scotland; reflecting the aspirations of trade unionists as 
workers and citizens.   
 
The STUC represents over 652,000 working people and their families 
throughout Scotland. It speaks for trade union members in and out of 
work, in the community and in the workplace.  Our affiliated 
organisations have interests in all sectors of the economy and our 
representative structures are constructed to take account of the specific 
views of workers with disabilities, women members, young members, 
Black/minority ethnic members, LGBT members, as well as retired and 
unemployed workers.   
 
Our affiliated trade unions represent their members in all areas of 
industrial relations and collective bargaining, including negotiating TUPE 
transfers and, in many cases, trade unions have negotiated workplace 
policies to protect workers subject to transfers to new employers. 
 
Clarity and Transparency of 2006 Regulations 
 
The STUC believes that the 2006 Regulations have gone some way to 
resolving many of the difficulties trade unions faced in relation to 
transfers under TUPE.  The regulations provided clarity on when TUPE 
applies, or does not apply, placed a duty on the transferring employer to 
provide the new employer with prior notification of the employment 
liabilities including terms and conditions, and clarified when employers 
are justified in making transfer related dismissals, or negotiating 
changes to terms and conditions post transfer. 
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Service Provision Changes 
 
The STUC is of the view that it is vitally important that the position in 
relation to service provision changes is contained within the regulations. 
While this may not be as clear in the European Acquired Rights 
Directive, we do not see this as gold plating of our legislation, but as a 
change that was deemed necessary to address shortcoming in the 
original legislation. We cannot see how businesses can claim that these 
changes, in addition to the other provisions in the 2006 Regulations, 
place an additional burden on business.  Our view would be that the 
clarity provided by the regulations and the inclusion of service provision 
changes should ensure that employers tendering for any contract, where 
there is deemed to be a relevant transfer, will be in a better position to 
assess the viability of the contract, potentially saving them professional 
costs for seeking legal advice prior to any decision to bid for contracts. 
 
Harmonisation of Terms and Conditions 
 
We do not believe that there should be any provision for harmonisation 
of terms and conditions, as this would provide employers with an early 
opportunity to attack the terms and conditions of transferring workers, a 
position that would not be acceptable to trade unions. The fact that 
workers are transferred on more favourable terms and conditions is not 
one of the workers’ making and they should not suffer as a result of 
transfers. 
 
If the transferring employer is meeting their obligations under the 2006 
Regulations to advise the employer of the employment liabilities, then it 
is for the potential bidder to assess the financial viability of the contract, 
having taken into account the financial implications of having some of 
their workers on more favourable terms and conditions and any 
requirement to improve those of their existing workforce. 
 
 
Guidance 
 
The STUC would support the introduction of comprehensive guidance in 
relation to the application of TUPE which would be useful for both 
employers and employees.  In particular, some clarity around the 
provision on economic, technical or organisations’ changes in the 
workforce may help to avoid issues in relation to TUPE transfers being 
resolved at Employment Tribunals. 
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Our concern is that, despite the 2006 Regulations seeking to clarify the 
position in relation to TUPE and the Pensions Act 2004 providing some 
level of protection for occupational pensions scheme members on 
transfer, some employers do not appear to be able to understand their 
obligations when tendering for contracts and this could only be resolved 
by a Code of Practice. 
 
We believe that the Government should consider issuing an Approved 
Code of Practice on TUPE transfers based on the 2006 Regulations with 
associated guidance.  This would ensure that employers and employees 
would have a greater understanding of TUPE transfers and, at the same 
time, provide some degree of protection to workers subject to transfer 
who have to resolve problems relating to their new employment at a 
tribunal. 
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